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The Sixth Amendment to the United States Constitution states,

_in pertinent part, as follows:

» "In 211 criminal prosecutions, the
= accused shall enjoy the right to a speedy
and public trizl, by an impartial jury of
+he State and district wherein the crime
shall have begen committed . . o]

To the same effect, Delaware's Constitution of 1897, at Article

7. Section 7, states, -in pertinent part, that:

-1

"In.all c¢riminal prosecutions, the
accused hath & right to . . . & speedy
and public trial by an impartial jury

i

Suppose John Doe appears before you charged with violating

SectionfS(aJ of ‘Article 1 of the Town Ordinances of the Town of

. Frederica, Delaware, Said section states as follows:

lohe Sixth Amendment's right to jury trial provisions are applicable
to the States by virtue of the Tourteenth Amendment. Dbuncan v.
Louisiana, 391 U.:S. 145, 88 S.Ct. 1444, 20 L.,Ed. 491 (1968) .




"SECTION 5. Keeping livestock in Town; animals

running at large. : .{

(a) No person shall keep any horses,
cattle, sheep, hogs or other livestock in the
Town of Frederica, except persons regularly
engaged in the practice of farming."

Prior to trial, John Doe demands a trial by jury, citing the
Sixth Amendment to the United States Constitution and/or Article I,
Section 7 of the Delaware Constitution of 1897. What ruling would
you make with respect to such a demand?

As Justices of.the Peace, you should kngw that whiie the right
to 2 jury trial is constitutionally recognized, the right is not
absolute. Stéted otherwise, the right to trial by jury does not
attach to all defendants wherever they may fall within the broéd
spectrum of alleged criminal condpcﬁ. The protectife penumbra of

the fight to a jury trial was as stated by the:Honorable Clarence

Taylor, Associate Judge of the Superior Court, in the case of State

v. Eollinger, Del.Super., 337 A.2d 326 (1975):

"In Duncazn v. Louisiana, 3971 U.S. 145,
88 S5.Ct. 1444, 20 L.Ed.2d 491 (1968), the
United States Supreme Court held that the
right to jury trial for serious offerses is
a fundamental right applicable to prosecu-
tions within the states as within the
federal government. Duncan recognized that
the right to jury trial does not extend to
the category of petty crimes and offenses.
The Court held that the authorized penalty
for a particular c¢rime 1s a8 majer determi-
nant in casting 2 crime as serious oOr petty
and that if the penalty which may be imposed
is severe enough, this alone may consztitute
the crime as serious, entitling a de:endant
to jury triazl. 1In Duncan, while the Court
gave some favorable attention to drawing the.
line between petty and serious at six-months




possible imprisonment, the Court there
limited its holding to a determination that
2 possible two-year imprisonment signifies
a serious crime, entitling the defendant to
Jjury trial.

In Baldwin v. New York, 399 U.S. 66, 90
S.Ct., 1886, 26 L.Ed.2d 437 (1970), the United
States Supreme Court rejected named distinc-
tions such as the distinction between misde-
meznors and felonies as establishing the
proper line between petty and serious crimes
znd held that wherever the possible penalty
exceed six-montihs imprisonment, the crime
must be classified as serious for purposes
cf trial by jury.

. . . In Bloom v. Illinois, 391 U.S. 194,
.88 S.Ct. 1477, 20 L.Ed.28 522 (1968), the United
States Supreme Court held that where 2 maximum
penalty was not specified, the Court would look
to the actual penalty imposed to determine
whether the offense fell into the serious
category." (Emphasis added.)

The Delaware Supreme Court had an opportunity to apply the
zbove-mentioned United States Supreme Court principles in the case of

‘Clements v. Family Court, Del.Supr., 401 A.2d 72 (1979). There, the

defendant was charged by an information filed in Family Court with

the crime of Sexual assault in violation of 11 Del.C., §761.-.Family
.Court nad, b§ virtue of 10 Del.C., §922, exclusive original juris-
diction to hear said charge. Sexual assault is a class A misdemeanor.
11 Dei.C., §761. A court may impose up to 2 years incarceration upon
one convicted of a class A misdemeanor. 11 Del.C., §4206(a). The
crime of Sexual assault is, therefore, a serious crime. Duncan v.

Louisiana, supra; Baldwin v. New York, supra. Yet, prosecutions in




the Family Court are had without trial by jury. 10 Del.C., §940(a).
In the Family Court, the defendant demanded a jury trial. This
rotion was denied. Upon appeal, the Supreme Court held that:

"Because the defendant may take a timely
appeal from a criminal conviction in the
Family Court to the Superior Court, where a
jury trial de novo is available, we are of
the opinion that this provides a two-tier
system which meets constitutionzl muster ..
under Ludwig v. Massachusettis, 427 U.S. 618,
%9¢ S.Ct. 2781, 49 L.Ed.2d 732 (1976) and that
the statutorily granted exclusive jurisdiction
in the Family Court is unaffected."

Tne Honoratle John J. McNeilly, speaking for the Court, explained:

"The Family Court Act of 1971 was
enacted by the General Assembly and created
a statewide court of record with civil and
criminal jurisdiction over family and child
matters under legislative mandate that:

'The Court shall endeavor to
provide for each person coming
under its jurisdiction such
control, care, and treaztment

2s will best serve the interests
of the publi¢, the family, and
thie offender, to the end that
the home will, if possible
remain unbroken and the family
members will recognize and
discharge their lezal and

moral responsibilities to the
piblic and to one another.

This Chapter shall be liberally
construed that these purposes
may be realized.' 10 Del.C.,
§902.

By 10 Del.C., §922 the General Assembly
provided that the Family Court have exclusive
original criminal jurisdiction in {several]
enumerated proceedings among which appears
the offense of sexual assault under which the
defendant here stands chargec.
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It is conceded that under Baldwin v, New
York, 399 U.S. 66, 90 S.Ct. 1886, 26 L.Ed.2ad
4§37 (1970) and Thomas v, State, Del.Supr.,
331 A.2d 147 (197571, the defendant has a right
to triazl by jury. -

In Baldwin the Court stated:

'In Duncan v. Louisiana, 391
U.8.7 745, 88 S.Ct. 1444, 20
L.Ed.2d 491 (1968), we held
that the Sixth Amendment, as
applied to the States through
the Fourteenth, requires that

B defendants accused of serious B
crimes be afforded the right
to trial by jury. We also
reaffirmed the long-established
view that so-called 'petty
offenses' may be triedg with-
out 2 jury. Ihus the task
before us . . . is . . . ©One
. . . of determining the line
between 'petty' and ‘'serious’

- for purposes of the Sixth

Amendment right to jury trial.’

¥ X ¥ ¥ %

. . . [W)e have concluded that
no offense can be deemed 'petty'
for purposes of the right 1o
trial by jury where imprisconment
for more than six months is
zuthorized.' G0 S5.Ct. at 1887-
B.

In cases where nho maximum sentence is
established by statute, the punishment actually
imposed, rather than that which could have been
imposed, determines the seriousness of the
offense in determining the right to jury trial.
Thomas v. State, supra. '

Counsel have briefed and argued that the
'two-tier' system of this State cannot pass
constitutional muster under Ludwig v. Massachu-
setts, suprz, because appeals from the Family
Tourt to the Superior Court are impeded by the




threshold provisions of Article IV, Section 28
of the Delaware Constitution which provide for
a defendant's right of appeal only if the
sentence imposed exceeds one month imprisconment
or a fine of $100. . . .

The right to 2 jury trial de novo on
appeal depends upon whether the case falls
within the 'serious' or 'petty' offense
category. '

The right to trizl by jury is inviolable
and a.taches et the time a defendant is charged
with =z 'serious' c¢rime, 2r sentenced to more
‘thar - ¥ months Iimr..sonment, any state consti--
tutic.;al or statutery provisions related to the
right to appegl or tthervise notwithstanding.
Accorcingly, we hold that the constitutional
‘right to trial by jury overrides the appeal
limitations of Del.Const., Art. IV, §28 in an
aprropriate case.<

The crucizl guestion we must answer in this
case is whether the defendant must be permitted
to exercise his right teo trial by jury in the
first instance or rust he first be tried and
convicted in the Family Court before he may
exercise his right to a trial de nove before
a jury upon appeal. ¥e zre satisfiec that the
latter is the better course from the point of
view of the defendant as well as the State.

To permit a defendant z trial by cour: in the
Family Court, followed by 2 trizal de novo before
2 jury upon conviciion may &ppear t0 fly in the
face of judicial economy and the desirability

cf the one trial one zppezl concept. It zlso
places times and c2st burden: upon the defendant,
the pessibiliity ¢l a more severe sentence upon
conviction after a trial de novo, and the
psychologicel and physical side effects upon

a2 defendant caused by the delay of a trial

2The appeal limitations of Del.Const., Art. IV, §28 do not apply to
traffic cases, 21 Del.C., §70&, or to county or municipal code/
ordinance violations, 11 Del.C., §5917(b).




de novo. But on balance, we are satisfied
That the burdens are less than the benefits
derived by the defendant from an expeditious
and normazlly more private disposition of the
case in the Family Court following the dictates
of 10 Del.C., §902, the utilization of the
first Trial as a discovery tool, and, in the
case of indigent defendants, representation by
appointed counsel throughout. At the same
time, the Family Court does not become a tjury
court!, with the attendant additional costs

of operation and violation of the fundamental
characteristics of that Court." (Emphasis
added.) '

It is transparent that in ruling upon John Doe's jury
trizl demand, you would first determine whether the crime of keeping
= horse in the Town of Frederica, in violation of Article 1, Section
5({z) of the Town Ordinances of the Town of Frederica, is a serious
or petty offense. The penalty provisions for violating Section 5(z}
zre found in Section 5(c) of Article 1 which states as follows:
"(¢c) Any person found guilty of a
violation of this section shall be fined
not less than Five nor more than Ten
Dollars, to be recovered with_costs as
here inbefore {sic) provided."
It is clear that no term of incarceration may be imposed upon
ome found guilty of violating Section 5(a). The maximum sanction is
= fine of ten dollars plus costs. It follows, 2 fortiori, that

Section 5(2) denominates a petty offense to which the right tfo jury

trial does not attach. Duncan v. Louisiana, supra; Baldwin v. New

York, supra.

3Even if the penalty provisions called for a maximum of a year's incar-
" ceration, Justices of the Peace are statutorily precluded from imposin
more thzn a $100 fine with regard to County and Municipazl Code/
Ordinance violations by virtue of 11 Del.C., §5917(a). Thus, all
such violations are petty offenses. Baldwin v. New York, supra.




tven assuming, arguendo, that keepiﬁg a2 horse in the Town of
Frederica in violation of Seétion S5(a) consti£utes & serious crime
giving one charged therewith a right to a trial by jury, Delaware's
statutory scheme does no violence to szid right.
Eleven Del.C.,, §5017 states as follows:
"§5917. Jurisdiction over violations of ordin-
ances, codes and regulztions of the

governments of the several counties and
murnicipalities; penalty; appeal.

{(a) Justices of the peace shall have jur-
isdiction throughout the State to hear, try and
finally determine any violation or- v1olat10ns of
any ordinance, code or regulation of the govern-
ments of their respective counties and munici-
palities. Any persorn convicted of such violations
may be fined not more than $100 for each violation.

(b} Every person convicted under this section
shall have the right .of appezl to the Superior
Court of this State. No such conviction or :
sentence shall be stayed pending appeal unless .
the person convicted shall give bond in an
amount and with surety to be fixed by the justice
of the peace before whom such person was convicted,
at the time such appezl was taken. Such appeal
shell be taken and bond given within 5 days from
the “ime of cenviction.

{(c) The provisions of §5303 of this t:‘Lt.‘Leti
shall not be appliczable to violations under this
section."”

AEleven Del.C., §5303 states as follows:
"§5303. Election by accused to have case tried by Court
when oroceedings brought before justices of the
eace. )

The accused, in all criminal cases where a justice
of the peace in the county where the charge is brought
has Jurisdiction and power to hezr and finally determine
the matter, may elect at any time prior to day of trial
0 have the case tried by the Court {of Common Pleas]."”




. Under §5917, the Courts of the Justices of the Peace have

| Jurisdiciion to hear fiolations of town ordinances without giving
toc those accused of said violations a right to elect trial in the
Court of Common Pleas. 11 Del.C., §5817(a) and (c). However,'by
11 Del.C., §5917(b), anyone convicted after trial of violating such
2 town ordinance has the right to appeal to the Superior Court for
& itrial de novo. Thus, assuming the alleged violation of Section
5(2) is denominated a serious crime, which, as we have.seen it is

not, the case would then stand on the same footing as the case of

Cleménts v, Family Court, supra, where the denial of a jury trial
in the Family Court was upheld on appeal since, upon conviction, the
cefendant was entitled to appeal his case to the Superior Court for
2 trial de novo where 2 trial by jury was availéble.

. : For the reasons above-stated, John Doe's demand for a jury
trizl should be denied.

Now suppose John Doe was charged with Issuing a bad check in

viclztion of 11 Del.C,, §900, a class A misdemeanor and, therefore,
& serious crime since a two (2) year period of imprisonment may follow

a conviction thereunder. 11 Del.C., §4206{a}.

4 (continued) :

Nete that an election to be tried in the Court of Common Pleas where
the right to elect exists is made on the date scheduled for trizl in
& Justice of the Peace Court, szid election comes too. late, unless,
of course, the date of the defendant's initial appearance and date
of 'trial coincide, in which case the opportunity to elect must be
given. In other words, if the jurisdiction of the Justice of the
Peace Court has not been granted by the defendant's consent to be
tried therein where consent is required, then such c¢consent must be
given before the Court may try the issue.
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Justices of the Peace have Jjurisdiction to hear, try and .

finzally deternmine alleged violations of Seciiqn 900. 11 Del.C., &
§2702(16). But before jurisdiction attaches, the defendant must opt

to be tried in & Justice of the Peace Court. In other words,.the

Couft, before assuming jurisdiction, must have granted to the

defendant his right to elect to be tried in the Court of Common

‘U
j—
m
"

~
[~

pursuant to 171 Del.C., §5303, and said defendant must have

spzcificelly indicated his election not to be tried in that Court.5

Prior to the day of trizl in the Justice of the Peace Court, the

(87
0
th
[{}]
o ]

ndant demands trial dby Jjury. How would you rule upon such a

I conclude that 2 demand for jury trizl should be interpreted
as an election to be tried in the Court of Common Pleas in any case

where 2 defendant has a right of election whether or not the crime .

of which the defendant is charged with having cormitting is a "serious®
cifense &s that term has been defined earlier in this Legal Memorandum.
Ee:e:bef, “1 Del.C., §5303 states, in pertinent part, thati:
"The accused . . . may elect at any time
prior to day of trial to have the case triegd

by the Court [of Common Pleas)." [(Emphasis
added.) :

Thus, a defendant who makes an election not to be tried in
the Court of Common Pleas, evé% when knowingly and intelligentiy
made, may at any time prior to the day of trial in the Justice of the
Peace Court change his mind and opt to be tried in the Court of

Cormmon Plezs rotwithstanding his prior execution of the Justice of

5See Shoemaker v. Stiazte, Del.Supr., 375 A.2d 431 (1877).
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the Peace Jurisdictional Form, Criminal Form No. 34, Rev. B8/80,.

A defendant who is charged with having committed a class 4 mis-
demeanor over which the Courts of the Justices of the Peace have
jurisdiction to hear, try and finally determine and who elects.not

to be tried in the Court of Common Pleas but who, in Justice of the
Peace Court, demands trizl by jury prior to the day of trizl should

be deemed to have withdrawn his consent to be tried in Justice of

the Peace Court. A jury trizl is always available to those defendants
wheose ¢riminal cases are processed in the Court of Common Pleas.6

Finally, suppose John Doe was charged with violating 11 Del.C.,

§1301, Disorderly conduct, & class B misdemeanor. The maximum term

of imprisonment with regard to z class B misdemeanor may not exceed

six (6) months. 11 Dei.C., §4206(b). Under Baldwin v. New York,

'supra and State v, Hollinger, supra, Disorderly conduct is a petty

cffense since the possible penalty does not exceed six (6) months
imprisonment. The Courts of the Justices of the Peace have juris-

diction to hear, try and finally determine a case wherein z defendant

.is charged with having committed Disorderly conduct. - 11 Del.C.,

§2702{22). The defendant, John Doe, elects not to be tried in the
Court of Common Pleas and, instead, consents to be tried in a Justice

of the Peace Court. 11 Del.C., §5303. Prior to the day of trizl,

6The Court of Common Pleas holds jury trials in Kent and Sussex Counties
In New Castle County, the Court of Common Pleas ‘does not hold jury
trials. However, any.criminal defendant who wishes a trizl by jury
will have his case transferred from the New Castle County Court of
Common Plezs to the Superior Court where trizl by jury is available.
See: 11 Del.C., §5301(a).
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hz demands that the Justice of the Peace grant him a trial by Jjury.

Yhat decision should you feach in such a case?

I suggest that the demand should be treated as an election to
bz tried in the Court of Common Pleas even though Disbrderly conduct
is not a serious offense since, although the constitutional right to
a‘trial by jury does not attach to a defendant charged with a petty
ciTense, 11 Del.C., §53o1(a) grénts, by statute, a defendant, charged
with any crime over which the Court of Common Pleas has original or
concurrent j'ur'isdiction,7 a right to a jury tr}al. Eleven Del.C.,
§3301(a) states, in pertinent pant, as follows:

' "(a) The accused shall have the right

to trial by petit jury in 21l criminal cases
exceptsas otherwise provided by statute. '

fn
.

Eleven Del.C., §5301 falls with Chapter 53 of Title 11,

entitled "Court of Common Pleas". Thus, in any case where the
Cour: of Common Pleas has original or concurrent jurisdiction over

z criminal offense, the defendant has a statutory right to a trial

by jury by virtue of'ii'Delrc.}w§530i(a),'whether.the offense be

rz-ty or serious., At the same time, because defendants who are

charged with County and Municipal Code/Ordinance violations are not

T3ee 11 Del.C., §2701(b) which sets forth the Court of Common Pleas'
criminal jurisdiction. .

EIt is my understanding that legislation may be introduced during the
oresent -session of the General Assembly which would limit a defendant's

right to a jury trizl so as to conform with the holding of Baldwin v.
lew York, supra.
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. afforded a right to elect to be tried in the Court of Common Pleas,

that is, those offenses which fall within

original or concurrent jurisdiction.

g

: and because such violations are petty offenses,10 they are treated

differently from those offenses where the right of election exists,

the Court of Common Pleas'
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